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The American law of search and seizure and the enforcement of constitutional rights of privacy constitute a prime instance of law under stress. If, as we are told, hard cases make bad law, one would expect much bad law in the search and seizure area; for the cases are often hard, indeed. They are hard both because they place in sharp conflict interests of great and of the most obvious .importance and because of confusion and inadequacy in the theory of the "right of privacy." In looking into the law of search and seizure our expectations are realized: it is an area in which bad law abounds. Where else does one find quite such enthusiastic efforts on the part of courts, legislatures, and even commentators, to have their cake and eat it, too? Where else do we find such fervant attempts to obtain advantage from the simultaneous acceptance of mutually inconsistent alternatives? One should not expect that all the tough and intractable problems in this area will be resolved by this series of papers. But, one may properly hope and expect that the following discussion gives due recognition to one fundamental proposition. That proposition is this: Any decision with reference to the exclusionary rule in the search and seizure cases involves costs. Any discussion of these issues, if it is to be responsible, must dearly identify these costs. Any proposals for legislative or judicial action, if they are to deserve attention, must be founded on conscientious effort to take these costs into account.
First, what is the exclusionary rule in the search and seizure cases? There are, of course, many rules and doctrines, dealing with particular problems, that result in exclusion of evidence from criminal trials. The rules relating to the inadmissibility of "involuntary" confessions provide one example. 1 IThe basic confession rule may be supplemented by by special statutory rules of exclusion. Thus in Illinois the prosecutor is under obligation to furnish the defendant with a copy of his confession before arraignSometimes a legislature in its wisdom will construct a special rule of exclusion such as the remarkable and little-noticed provision of the Illinois statutes that declares inadmissible any evidence obtained by a private detective in the employ of a governmental official, when the compensation paid the detective is calalted on any basis other than the time spent by him in the investigation. 2 We are concerned here, owever, with the special rule of exclusion recognized in some American jurisdictions relating to evidence illegally seized. The rule in its broadest form can be described rather simply. Upon appropriat motion by the defendant in a criminal prosecution, evidence obtained from the defendant in violatim of his constitutional rights to be free from unreasonable searches and seizures will be suppressed by order of court. In some jurisdictions the evidence subject to suppression need not be physical or tangible evidence. Thus, the Illinois case, People v. Albea,3 held that the testimony of a prosecution witness, a person discovered by the police in the course of an unlawful search, should have been excluded at the criminal trial. 4 Moreover, in some circumstances, evidence other than that directly obtained through unreasonable search and seizure may be suppressed. Ever since the decision of the Silverthorne case 5 by the United States Supreme Court it has been understood in the federal courts, and in at least some of the state courts recognizing the exclusionary rule, 6 that theso-called "derivative use" of illegally seized evidence may be denied. Thus, evidence obtained legitimately but brought to the prosecutor's attention by dues or leads supplied by illegally seized evidence, may, upon proper showing, also be suppressed.
The exclusionary rule, as just described, is subject to certain implicit limitations. These limitations are important, not only because a statement of them is necessary to the precise definition of the rule, but because some commentators regard these limitations as imperiling the effectiveness of the exclusionary rule as a deterrent to police misconduct There are at least four such limitations. First, it has been clearly held in the federal cases that evidence obtained unlawfully from the defendant by a private person is not subject to suppression. The theory here is that the exclusionary rule is designed to enforce constitutional rights of privacy. The Fourth Amendment provides an immunity from official or governmental misconduct, not a protection against private action, however illegal or even criminal it may be.
Second, it is generally understood that one moving to suppress evidence has standing to complain only of illegal searches which violated his own constitutional rights.' Thus, a defendant may not obtain the exclusion of incriminating evidence illegally seized by the police solely in 0 This impression is strongly confirmed by the recent decision in Jones v. United States." The opinion recognizes the general formula that one having standing to invoke the exclusionary rule "must have been a victim of a search or seizure, one against whom the search was directed."" In Jones the defendant was accused of a narcotics offense. The apartment searched and in which the drugs were seized was leased by a friend who had merely given defendant permission to make temporary use of the premises. The Court recognized defendant's substantial dilemma. If his interest in the apartment was not sufficient to support a motion to suppress, standing could only be predicated on his "ownership" of the drugs seized. But the latter allegation would go far to establish defendant's guilt of the offense charged. The Court resolves the dilemma by finding the defendant's "interest" in the premises sufficient. The holding is that "anyone legitimately on the premises where a search occurs may challenge its legality .by way of motion to suppress, whqn its fruits are proposed to be used against him."
A third and much less significant limitation on the exclusionary rule was delineated by the Supreme Court in Walder v. United States." In 1950 defendant successfully moved to suppress the use of a narcotic capsule as evidence which had been illegally seized from him by federal officers. Two years later, when defendant was again on trial on a different narcotics charge, defendant testified on direct examination that he had never had narcotics in his possession. The trial judge permitted the government to impeach defendant's 1"342 U.S. 48 (1951). Narcotics were unlawfully seized from hotel rooms rented, not by defendant, but by his aunts. The latter had given him free access to the rooms. The Court held that defendant had standing primarily by reason of his "property" interest in the drugs. Although the drugs were "contraband" they were to be treated as defendant's property for purposes of invoking the exclusionary rule. lated the defendant's immunity from unreasonable searches and seizures under the Fourth Amendment is inadmissible over the defendant's timely objection in a federal criminal trial.'"2 The complexities inherent in the Elkins rule cannot adequately be canvassed in a single paragraph; but that there are unanswered questions seems apparent. Thus the majority opinion seems tacitly to assume that the rights protected by the Fourth Amendment against federal action are in all respects the same as those against unreasonable search and seizure by state officials implicit in the Fourteenth. If, as one might have supposedn the protections of the Fourth Amendment are broader, then the federal courts may be required to exclude evidence from the federal trial which was obtained by state officers without violation of defendant's federal constitutional rights. On the other hand, if the Fourth Amendment rights are defined more narrowly than those recognized under state constitutional or statutory provisions, the federal court may be authorized to admit evidence which would have been barred by a state court recognizing the exclusionary rule. Moreover, there is another side to the platter: What about the obligations of state courts with reference to evidence seized unlawfully by federal officials? Given the conclusion in Wolf that states are not required to adopt the exclusionary rule, it must surely follow that a state need not suppress evidence illegally -seizedby federal officials when it is free to admit evidence illegally seized by its own officers. Nevertheless, a number of states prior to Elkins had already ruled as a matter of local law, that evidence illegally seized by federal officers should be barred from state proceedings0 The Elkins ruling may induce other state courts to adopt a similar position. It should also be recalled that in Rea v. United States the Court approved an injunction restraining a federal officer from testifying in a state proceeding as to matters discovered in the course of executing an invalid federal search warrant 2 4 For the purposes at hand it must suffice to say that many problems in this area are yet 21364 U.S. 206, 223-24 (1960 to be resolved and much remains to be considered in the years ahead.
These, then, are the major limitations on the scope of the exclusionary rule in the search and seizure cases. They do not, however, exhaust the list, for various local doctrines constricting the application of the rule have emerged. Some of these will be noted in connection with the discussion of other matters to which I now must turn.
A word needs to be said about what might be called the procedure of the exclusionary rule. There are variations from one jurisdiction to another in these matters. But the situation in general can be simply stated. In most jurisdictions recogniking the rule, the issue of illegal search must be raised in a pre-trial motion to suppress, unless the facts supporting the motion did not come to the attention of the defendant or could not reasonably have been discovered by him until after commencement of the trial. 5 Many cases hold that if the motion to suppress is denied, the issue of unreasonable search can be preserved for appeal only by defense counsel's making appropriate objection at the trial when the contested evidence is offered by the prosecution. 6 One further procedural matter deserves attention. In many jurisdictions, if a motion to suppress is granted, there may often be no way for the prosecution to challenge the trial judge's ruling that the evidence was 21 See, e.g., People v. Anderson, 337 Ill. 310, 328, 169 N.E. 243 (1929) ("Where it is claimed that evidence against one accused of crime has been obtained by an unlawful search of his house and seizure of his effects, the question of such unlawful search and seizure must be presented to the court before the trial, if possible. If the accused has not raised the question before the trial he cannot avail himself of it when the evidence is offered on the trial."); State v. Gillam obtained by or derived from an unconstitutional search and seizure. Quite generally, a ruling on the motion to suppress is not itself appealable because it is not regarded as a "final order" or for some other reason.u On the other hand, if the motion is granted and the evidence suppressed, the prosecution may have no case, with the result that the charge must be dismissed or the defendant acquitted. If the defendant is acquitted, the prosecution, of course, is barred from access to the appellate court by appeal. The serious consequence of this situation is that, particularly in areas of criminal litigation such as gambling, where motions to suppress are frequently filed and frequently granteds the decisions of trial judges are substantially immune from effective appellate supervision. There is reason to believe that the search and seizure law being applied in inferior trial courts sometimes bears only coincidental relation to the principles announced in decisions of the highest court of the jurisdiction.
If the foregoing will suffice as a brief sketch of the nature of the exclusionary rule and its mode of application, we may now direct our attention to other questions. What is the historical and legal basis of the exclusionary rule?
There is a notion-I am almost tempted to call it a myth-that the exclusionary rule in the search and seizure cases is merely the illegitimate progeny of the American prohibition experiment. The rule, according td this version of its history, was conceived in sin, for it represented little more than an elaborate effort at judicial nullification by judges hostile to the enforcement of the Eighteenth Amendment. This explanation of the exclusionary rule is vulnerable on two scores. First, it is probably not true or, at least, it contains only a partial truth. Second, acceptance of any such notion as the sole or primary explanation for the creation and survival of the exclusionary rule requires one to ignore or trivialize persisting and pressing issues in the current administration of criminal justice.
Certainly, in the federal courts, the origins of the exclusionary rule long antedated national prohibition. ' overturned its long-established law and adopted the exclusionary rule. To be sure, most of the states that accepted the "Weeks Rule" did so in the period of national prohibition., No doubt, in some cases, the adoption or rejection of the exclusionary rule reflected the attitude of particular judges toward the whole prohibition enterprise. But it should also be noticed that the prohibition laws provided many state courts with their first occasions to give serious consideration to the problem of enforcement of individual rights against unreasonable search and seizure. When national prohibition suddenly burst upon the country the jurisprudence of many states was almost completely innocent of authoritative precedents, not only as to ways and means of enforcement, but as to substance of these rights in the multitude of situations then being presented for the first time to the courts for adjudication.n The Volstead Act and supporting state legislation represented the first important nation-wide effort to enforce criminal sanctions against conduct which involves no victims or, at least those who may be called willing victims. Such areas of penal regulation present peculiar problems of enforcement; in such areas the likelihood of violations of constitutional rights of privacy is greatest.n The prohibition experiment has, by and large, been abandoned. But efforts at law enforcement in other areas, presenting comparable problems, persist and have become more important with the passing of the years. Insofar as the problems we are discussing today are concerned, those associated with the gambling laws and narcotics enforcement are, after all, not so 30 232 U.S. 383 (1914 very different from those of thirty years ago. It will not do, therefore, to brush aside the exclusionary rule in the search and seizure cases as an historical aberration arising out of an effort at penal regulation, fortunately long since abandoned. Whatever one's conclusion as to the propriety of the exclusionary rule, the problems it attempts to confront are dear and present.
So much for the historical background of the exclusionary rule. What can be said of its legal or constitutional basis? It is strange that after the decision of hundreds of cases by state and federal courts in which the exclusionary rule has been applied these questions are still in doubt. From the decision of the first important case, Boyd v. United States," the privilege against self-incrimination has played some role in efforts to articulate the legal basis of the rule. But its role has been confusing and ill-defined. In Agnello v. United Stales the Supreme Court announced the stark proposition: "It is well settled that when properly invoked, the Fifth Amendment protects every person from incrimination by the use of evidence obtained through a search or seizure made in violation of his rights under the Fourth Amendment." 30 But by 1949 and the decision of Wolf v.
Colorado, 36 a case surely requiring the most precise articulation of the constitutional basis for the exclusionary rule, the privilege against self-incrimination is almost totally ignored. Mr. Justice Black describes the rule simply as a rule of evidence applied by the federal courts. Mr. Justice Frankfurter sees it as deriving from the Fourth Amendment by "judicial implication." The dissenting justices treat it as a necessary and inherent part of the Fourth Amendment's protections.
The reliance on the privilege against self-incrimination in these cases, it seems to me, has contributed neither to clarity nor sense. Certainly, the reliance on the privilege has not been consistent. Thus, it is generally held that a corporation may move to suppress evidence illegally seized from it, despite the fact that corporate bodies are said to lack capacity to invoke the privilege against self-incrimination.u Reliance on the privilege as the rationale of the exclusionary rule is also probably responsible for some egregious decisions denying the exclusion of evidence in cases in which the defendant, although the victim of illegal search, disclaims ownership of the property seized.n It is dear, as opponents of the rule have frequently pointed out, that the exclusionary rule in the search and seizure cases is in opposition to the ordinary assumptions of the Anglo-American law of evidence which generally, though not universally, postulates that competent evidence is not rendered incompetent by virtue of the fact thdt the evidence was obtained in an improper or illegal fashion. How has this deviation from nwmal assumptions been justified by courts accepting the exclusionary rule? Apart from reliance on the privilege against self-incrimination, I find two principal grounds being relied on in the cases. First, it is said, the exclusion of unlawfully seized evidence is necessary to deter police misconduct and provides an indispensable-device for enforcement of constitutional rights of privacy. N.E.2d 56 (1943) ("Nowhere in his motion is it alleged that any of the property seized is claimed to be the property of the defendant, nor does he claim any interest in it or ask for its return.... The property admittedly not belonging to him or being property in which he has an interest or right of possession, we are at a loss to see how he can complain whether of its seizure or its use as being a violation of his constitutional rights. Clearly, if the property is not his and he has no interest in it, and no right to its possession, he is not in the position of giving evidence against himself when it is introduced as exhibits upon the trial.") swik People v. Grod, 385 Ill. 584, 591-92, 53 N.E.2d 591 (1944) ("If, in order to have them suppressed he must allege that he owned them, then he has in effect been compelled to admit the possession of stolen property recently following a crime, which is sufficient in itself, unless explained, to authorize conviction. The division of the American states into exclusion and non-exclusion jurisdictions suggests one final cluster of problems. These problems can hardly be more than noted, for they are extremely complex, involving basic constitutional issues implicit in a system of federalism. The most important question can be put in this fashion: By virtue of the Fourteenth Amendment or other provision of the United States constitution, can federal power be employed to force upon an unwilling state court the exclusion of illegally-seized evidence in a state proceeding? This question could scarcely have been seriously asked as recently as a generation ago. But in 1949 the Supreme Court of the United States decided the case of Wolf v. Colorado." The opinion of the Court, written by Mr. Justice Frankfurter, appears to announce two propositions. First, individual immunities from unreasonable search and seizure by state officials are to be regarded, in the language of the traditional due process formula, as rights "basic to a free society" and, hence, fall within the due process clause of the Fourteenth Amendment. But second, the exclusion of evidence illegally seized is merely one method of enforcement among many, and the states are free to accept or reject the exclusionary rule according to local conceptions of policy. Two years later, the Court, again through Mr. Justice Frankfurter, emphasized its unwillingness to enforce the exclusion of illegally-seized evidence against the states when it denied federal injunctive relief to the defendant in a state proceeding who alleged that evidence against him had been illegally seized by state officials and that this evidence was to be introduced in the state trial.Y What has been the practical impact of the Wolf case on state criminal procedure? To date it has not been great. True enough, in Rochin v. California, the stomach-pump case, a state conviction was reversed; but this result was reached with almost scrupulous avoidance of all talk of search and seizure and of reliance on the authority of the Wolf case.W Later, in Irvine v. California, the case in which state police planted a microphone in defendant's home, the Court affirmed the conviction on the authority of Wolf, although the majority expressed shock and dismay at the police practices involved." Interestingly enough, Mr. Justice Frankfurter dissented vigorously, insisting that the Wolf precedent required no such result. However one may feel about the result contended for in the dissent, it seems fair to suggest, with all gentleness, that Mr. Justice Frankfurter had become entoiled in a semantic mesh of his own making. To label a right as one "basic to a free society" is to say about as much as one can say of a constitutional protection. The right of petitioner Wolf had been so labelled; and yet, Mr. Justice Frankfurter for the Court had ruled in Wolf v. Colorado that the state need not exclude the evidence from the criminal trial. But if in Irvine, as Mr. Justice Frankfurter insists, exclusion of the illegally obtained evidence should be enforced by federal power, how is defendant's violated right to be characterized? Is Irvine's right one "very, very" basic to a free society? 0 The position seems almost to involve a comparison of superlatives, which, whatever may be said for its logic, presents some difficulties of grammar.
The problems of the exclusionary rule in the area of federal-state relations are many. It is not possible in the brief compass of this paper to embark on a full analysis of all of them. For purposes of illustration, however, one further issue may be noted. Assume a case arising from a state that has accepted the exclusionary rule but has permitted evidence to be admitted on what defendant claims to be an erroneous interpretation of his constitutional rights of privacy. This, then, must serve as the background for our discussion of the exclusionary rule in the search and seizure cases. What does forty years of widespread experience with the rule teach us? In previous efforts to evaluate this experience have the right questions been asked? These and many more difficult problems I happily surrender -to bolder and more competent hands.
ADDENDUM
One of the hazards of the legal commentator, especially one who concerns himself with the work of the United States Supreme Court, is that events sometimes outrun publishing schedules. City police acting pursuant to information that a person involved in a bombing was hiding in petitioner's apartment and that policy paraphernalia was hidden in the home, requested admission for purposes of earch. After calling her lawyer, petitioner refused admission except under the authority of a search warrant. Later the police returned, broke open the outside door, and gained admission to the apartment armed with a document said to be a search warrant. There is reason to believe that no warrant had in fact issued or that the police had adequate grounds for issuance of a valid warrant. Petitioner's request to see the warrant was refued, and when she snatched the paper from the officers hands, a scuffle ensued and the paper was retrieved. Petitioner was handcuffed and her apartment and the basement of the building was thoroughly searched. Petitioner's counsel, who arrived on the see when the search was in progress, was denied admission. In the course of the search obscene books and pict.-were seized. Petitioner, who explained that the obecs seized were owned by a roomer who had vacated the apartment, was convicted of possession of the obscene materials. The conviction was affirmed by the Ohio supreme court. State v. Mapp, 170 Ohio St. 427, 166 N.E.2d 387 (1960). Due to a rule limiting the power of the Ohio court to invalidate state legislation, the affirmance occurred despite the fact that a majority of the state supreme court felt that the statute under which petitioner was convicted was unconstitutional. Ohio has refused to adopt the exclusionary rule as a matter of local law; hence the admission of the fruits of the unlawful search did not provide grounds for reversal.
of the due process clause of the Fourteenth Amendment, to exclude from state criminal trials evidence seized in violation of the accused's constitutional rights by state officers. In so doing the Court specifically overruled its 1949 decision in Wolf v. Colorado, insofar as that case held the states free to accept or reject the exclusionary rule as a means to enforce rights against unreasonable search.w . That the Court might one day overturn, or at least substantially modify, its holding in Wolf was undoubtedly recognized by many who follow the Court's work. There were several straws in the wind, such as the tenor of the opinion of the Court in Elkins v. United States," which suggested that this might occur sooner rather than later. Nevertheless, that the Court should act when it did and that it should employ the Mapp case as the vehicle to effect this change in due process doctrine probably came as a surprise to most.
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The brief compass of these remarks does not make possible a full evaluation of the Court's action. It must suffice to say that an appraisal of the Mapp case involves more than a canvassing of opinions relating to the desirability and .effectiveness of the exclusionary rule as a device to enforce constitutional rights against unreasonable search and seizure. It involves questions of the proper exercise of judicial power in a federal system. There will undoubtedly be many who will contend that the Court has invaded areas of discretion and selfdetermination reserved to the states. The controversies on this and other issues are likely to persist in the years ahead.
It is not possible to anticipate all of the consequences of the Mapp decision, but some can be stated with reasonable assurance. The immediate impact of the holding will, of course, be felt most strongly in those states which have consistently rejected the exclusionary rule as a matter of local law. 66 Rights to suppress illegally seized evidence must now be recognized in these jurisdictions. 
